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oM AL 2GR AEHE BHog ARE AFde AfelE tE
72499l 28 TRTA 7He A& wiABlL Slth. Securities Act Rules 436(g)(1),
100(b)(2)(Gid).

30) olfgt FFTAl tgt oele AL PIFA Hre EXA WAE SAdRAE F
3= Ao Ho AgyslrFe] o & Hrle 4 uke 2dE Bydoed £ Q=
AHE et B F, AA=E, 261,

31) BE vFoME ALHPE APIA d9E SR8k SHATAM (Securities Exchange Act

of 1934) A10Z(H)8 2 oo A3 SEC Rule 10b-5¢l $Juket Aol &ajulj e
Zhﬂr e, 10b-5 $fute] W 41837t Fuidt Rt YA 218 He] et

Q5] tidt a19f(scienter)7t Y& A& QIR AAR oI LAl TE GA A
EW e glch
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2. MFE0I
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H
THI
T
gg
do
2
o

A8 g EAs Eeshe okl adl wet sl
Hug AoRde] off fute] EAE
(unsolicited rating)& 3h= A-9-oll= EHAAANS =& 5 ok 2189
7L SJEikle] 8o wet FrRE WAl AR SkE W L Y
EWMAE S g5kl digeit 3y Algrleke Al
Aol S HHOoF Bl AR AHeE HHOE ke ANl Joen
2 EgupdRde] Az viye] A ARE FollA] #aQIAl ZHEQIA] Al
2 5 Sk

AR QFRIS] At S BEA] ¢l A8TE sk
Ade] dar, A837tt it frtede] UZE 7Fsds 245k Aol
o} FAAENA oA RS fIgk g AlFsle Aol Edsitt Avt
7F 919 O 52 24 o s EEstEE Sl APde] A A8t
2A4E FARIREE ofn] gt Hito| distele o Fgske B
S 5 e A8 HAIck] oM E A8t dRg By A
T 5 ra FgetaE Yo s Hi= Hlo] Bgsi)
thd A 87EsIAte] f7kededl gk 4897t e77t Qo] ol
2123 o]@glo] &dlE e Aol AgH A 71k AFe] e-S
£2 olfS kA @ Bebdolgo] o] v A390xe] AF-Eoldel w
2 EapPdAede Ae Ao| Bolsit ) AkaArt ¢l A} 483
7EsAL Sl AR okl FgshE SRl W Al7502] B
ANE FHste] & Aok o] Ag 2837k o, A83rs|Ate]

4
ot

32) WM, 2183t Y, 130,

33) 20099 9¥ o]He] ALAHHY A28Z A2FolME NEHHATE b 218741
274 Al A Qe AR g 2 43 vl ol wisteloF Flm
A ek o] 2FL AkRAE e A3 AlLEia oelel thdtk A4Hr1EA}
o A S IS Mol oy viHel kS FAE Ao B F gl
o} A=, 1389
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WS FAshs JFQle A8l thste] xfr-Eoldt B
£ o2 dhk= F e A7ES 2 Adh o] Af 7 7K AT T
Aol Ho Aelom Akt = glal B ZAs| Gk Ao,
Aol Al NI S Fejolng ol A8 ISt
off thato] AF-Eolol 7|g Eaful vt ettt He sk
BABD7E ek T fle) oA Ade 2 9 H e -ade @
ZBlaL o] MHder & g glovzg vErE A BHed & 9l

= A7) egsitia Az
3. g2ae]

NEF Aokgel SRl Bstel AP 2o 120 1)
g Bt ARE Algste] o=l 9 el 28w AlEE A3 &
A5 U4 RS el Sl oAl wmdel B 4 stk Be A9
8RR rbARe] BEAE B 92 mAl(disclaimen)slal
AL, 1A e Aol N8P B grage Ada @
T J=A AP "o

AR sl thete] BAE - SAE R Ao 4183
71s SR 3 AolEr 2 Tof wE FRAA(explicit or implied warranty)
< Aot gith= a7t k. oA Al8I7iAIoke] HIEAIRR] HolA &

BARLS oAsh= Ao (WY A580%, A|5672), Fxhfuld] glojrle] &)
AFFEAQN vlg=BIthaL & 4 9tk 2efd A8E7sike] e 3t
v Fazlge) Edstal o)l 9 F3 285w HA E AR o

2 wlel @ ot glom NS FAS AYe A% ¢k
= wije] el ol

AR ASHASAE Mgl R W SrEE AAEe S
Aol WgchA ofF winlek Spelch AR RSP ATkl A

34) Z4AT=R, 1409,




DR EEREBIEERE BE e e

23 BEs d3ste] A8t dteS WA - BAReE RS A
olnz el @RVl e Asole oEd FAES Has] st
2837 EsAe] AT s wietol Eaiul A ls -‘?‘ﬂﬂl sh= Ao
Efgsich. oo, oJele] AEs AR 58 EUlE oghe] S<egvt win
28RS sk AolnR a1o] w= Figh o] e gl gket
WS AwE g3 M-SR AUOFANRD A6z A A8
7t Figh o] gldleS dEdhe Avole Ads wehttal Ko
oF & Ao}

2

i —10

5

-

V. 2837 8)atel] Qs AErt

1. ASEIM0f UM F2lo|F

olel wolg Edlz tEmA BEAlel Sali 8BS} Rt
A s Fololie] Aol o whe Age Jolurlz wch ool A
S e} o] AgHsAtel Te] i Fahle] Qs Agol uPgae)
2 Avka b §ge] Folojrsks Tolo] of A vheA] ool £7]
whgolc

AP} ARAA ] FAAR Alle] Agko 2 WHSR 1]Fo)
A 2185 Felol el Tig J1el thste] thest o] ofF 4
Ag t=ep7h qleiek

1.1. EAO| TjAlo| 9lond Ersiomols 2Xl= 745l

Alg37te) glo] HEo Il 7] (negligence standard)g Z-85H0 24

35) 3RASAALY ApAol gk Az} Fste] wlTe] Al BAREA (privity) 7} °]% et
o] AT F Adrke AHdelM Fdsle] o5deE How IARAKTE o8 Zo=
]Zq_ oJx2z] o]&al=(intended user rule) 02 BEAEIQLE A, AAR=E, 242?1

360) W14, “Al837t SRl 1419,
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NgTlsle) WS e e R atel Soblzichs o
ol M ATt ASTIINPE O] He vlgo g Bleast
cost avoider rationale)& =+ 42 Aolgl= 7S AA=E st Ak} 4l
SEhEe AAdde] 22 e sARAC erng AP

G A G2 WHe AEE VAL Sl A B otk ek Al

a9

SH7)8IA SO AR AAS A|9¢H(optimum level of care rationale) IL
Ao A AR 7 diAAlel: SEARe] EHEAADR &
3 B2 eI el AL Fols] e W Aol wick
olelet ol slabel, 34l ke AeTlle] Folole] 4eg 27}
A2 Aoleka Tt

Ao BA] AzAlA BHABH AUS A9 AFS FiMisk spreading
rtionale 7R F ik, AT RS B AL A9A 5
A A7 AS AnE Qe o B2 FARE sk A3 HiolH
g - gl detel o Be A ¥3ig Aol

1.2. 119 - SH0| U= B0 MRS X|RAR= Hel
ya

HE HAe AT thste] 9ist e A1E e MopEo)

A Q¥ 319] - IS 7] (recklessness standard) © 2 e 1S A$
T 9}\ 38)

TAHLE I olfE AHEH, ¢4 A8 ARile] B gle]
Foetes dsshl S8l 2837 ol E UEst HaxE AT H
old] o]2fdl Wiz HyKdefensive rating)Z $J8+ #A3} 2de A3}
o] AL A= e W 90| wx] ¢ 34k A7kl JHlE 7}

Aol Agke] FAE Holmd S ek ol

37) w2 Escola v, Coca-Cola Bottling Co, (24 Cal, 2d 453) HEoIM AZEAY =glol}.

38) el ‘FHAE B aTEE TR A 4 AL onske dl st H|
TH ‘reckless T FFHT 2ol FHZL- @4-— 92| ggelle 2 7Fede ddsthEA
Aoz S S P9I etk AR Rads 1 Aske grin ugk
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Sl Ao ThE BHANALS DSl Rk o
Bk} AR BHS AvsP] 98 Ee srEE AgSE 1 ug
S 2o KR Aol ASW PR RE ARTEAZ P
s W8S At Aolmm At HRF=AP) divti HETEA A
HEZFE A F(cross-subsidization)sh= 53t A3yt 714t dlj2 of
TR AR Aol FAH LFM 7IdEd ¢ e olSET HIES A
Al T 2 el

I 7S AL HH, At Ao] eEwke] A &a1, A8
7T A2 dolEE 7L gHAE Bol slof dhke Aol A3
Atell thelirde v FrEE Aehe A3 s 2 Jrks=ol
gJojxe]l g=H(distortion of the calculus of publication)o] dojdt} Al
Aol 27 7ol AWHERE A Be dHs de 5 sl

AGIL AElse] o8 ARG 5 gl Aele). AgTHsKIe] 7
4 AYe AgoA ANL VEWHE P BEolol Folw o] ¢
ol AIE Aok Tk Fololva T o e olsks m)
2 gicke Bo e

vzl 5] W] SHAA AgaRIske T AEos AN
N A ke Wl BEANLE A5 SR Rl AP ok
ehw mw gl vl el To] - B EoR FEAALS sk
© s vt 22 A8 Ss AAS ekl S &

sick

b1
(o)

2. tIEEIe| B

AN Ao 54 f1ER0) B Q2 e Sy me
o] Aol gk JEEES A, B, C Bl ASEF 71 Gymbo) 2

39) Richard Posner, Economic Analysis of Law (3rd Ed., 1986) pp.415-419; Gregory Husisian,
“Bond Rating Agency Liability”, 75 Cornell L. Rev. 410, 416 (1989-90).
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#AEte] olaTAIRl B QHREAAEAA FAlehe A waitt " Alggr}
7o) e AgH s Fale] AHe] vt Ad(information asymmetry)
< slastal FEAY 284S Alaske Zloltt, A8THAIEe] At
AL I et Alexe Fujeh AR 2o wet g@sith 2ol
U F2AE st Aeg sk UelelMe SHAlaL 4% 28
7t digk ARRAPEe] FQ(needs)7} AARA Al8717]do] sl
I:]_./{l)

o5 AEAPTN A&7k ErHsbEME Al Brksdt a4
2 e oy, AEAP el 7IEEAPEeE AIEARE, SASAL, 29,
714, A= T v olsiaARp T EAEkEd], Tl ARl &
2gt AHE 7|8 == vhd g JEo] gle FARES A dlPdA|
25 E4E 4E 7 7] wiZolt), olof o] FAIRa e g ey
e} FARAREe] HE o] A zpolel] 7|Qlsks AR HthdS ¢kstst
At #aeb] Sixe A8 IRE EeR v S A8k O
Yo} Fapzte] ol AARTE HHE APRARA Q) A A5
@ dad AdsEs EQE derte] A9 tiek HHs HRE
AAEA ATL 5 Yofo F

A&J7BpE rHETE 218 A8sEe 54 frsde] Alewd

gt @jolA) oluet FeAEE AT RS opEa azle] FAw

L

o

40) =7 IAH7HF), Talgg7te] olshel S8, A2 Alghit, 2009, 309, Y, “214s
7F =&, 133 AL

H)FelA Alg7he Fr2rh 19099 Aol dste] A8HEe & A B 193090
HFEE AFste] AP Frhsgo] FAREA 71 9= FRZ A =Hict, ¥
A v D AAAL] AEH7FAS Standard & Poor’s, Moody's Investors Service, Fitch
Ratings & &3] ARAAZ Hel k. 22y 288 §3 Auzxe vFel Zd
Yo} fevetaXE 2857t gk Wado] WA gol AR B AR Fr=
AEAPES) £ B FAAES AFelA AgrtsArE A-Eeh. dEe] As- 19704
tf AEAPEe] Afst, ZAlst 2306 wet AR A $978 e Ao JdBA
2] A A8 SEol TEEY] AIReH, fEuetde 19839 129 F=719%7t
o] AR =R YR ] AEFIITE AR AR

42) HEd, 8L =, 159,

41

=
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77 Qe AQIA R A AP Aeke Bolk ) weals Ag
e BEoeA Amxee] 713E g g ok et 8RR
£ TR AEdteRA ApPlger Aes 29 F A sk
Sl Rk AgLgel thet FAAlEe] B S AuxEy]
< sl "ok S B AEEE] ARk ke EEAte
AEsE 3w BAAETE APl farse] AR e FEdE Alad
T 3L, i S A8SHE S Feste] A RS Ak
d 835 7IseR 4ke & Slvh B3 A8-eal w9 Zen]ds
AFssistosn waate] A8l wel waxde] AW sfal AEHlE
o &&4e 71 & Ak

2008\de] =2 F6917] W ARl AAAHc R At F
27}, A= eRE sd v 34s Wekael= ofds] jE
o o= yehelMuy A8t AREAR el e flsh BERl A
2 Qlgeta Al B e e i A A

o Awe] Ate Bt gl
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lo 3o
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off
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3. FAMIESe| £2Y

224 58971 olF A= SFanAES Y] WA o] ZHA] i
5
H

< WEEE” mSe SECh YA FEsbEel iRk A8t

=

43) SRS FALEAL tisted® H|sEk w=elE A48 skeal #eEt ok AearsH
A AIAREE 20126 7€ AGABNCB)E 2aEA] whd dhe] WARE AHS s3id
Abe] FAREAYel W gAY Al AAE A At 543 RdE AAdEAE
A3 gle AN FREAPE J4E £ YD FeARRE BT FAR Al
717t AR el tigk dReie thEl Ao, RyFARle] Fajel] ute &9 7
A Y ClEE s BT o gtk AT

44) g, “NeH7t =2, 14~159,

45) 21g97re] AR - TN - HHA - TS FHske ZloloRgE AR 9
A7} "ok, Ag37Ide o2l ‘PHAE (reputational capital)ol] &]&E3= AlolE 2
gho] vl ARAPGA T ol A7) (gate keeper) HEE & gl Aotk

460) Y, "SR SFY7IR dFE AW ofsll it EAS sl ARt (olet 4187
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(methodologies)ol] elit-o] A7|8kaL, 4837 sAkEe] FasPdEe] 4183
7h et AAE se)7] Slell FARdo] Fske MBS, CDO o]
ZBHA| Feles vt gk TRSPIES] A8l 3 g RE
A RS a7sieet” v ojslE 2000 21859717 E H (Credit
Rating Agency Reform Act)g 53l 21837}, NRSRO2} @AA}, 22 7|3
E2xHqualified institutional investors)ol] Tk 4L £¥8k ¢ o]o] m]
A= 2009 79 A18971sIALe] A AlaLe) SEC ARHEE SARR
ah= 20009 AL&37EEAE Ao e o8]0 AlEstsick

87T B 287l digk A moks HEHow ==
-Zdg YAeEE Y 2 28RS, (Dodd-Frank Wall Street Reform
and Consumer Protection Act of 2010, ‘“=E=-ZITH")L S35 HAS =

ot & S0 20108 79 EEEAEE, Aewgrisilel detels

7F5|A} olal ), FUH AT A12Y 13, 2011, 114~1269,

NRSROO| tfgh =L 711 sECE A AlEle] tiales 20009 99 A18%97b7 19708
H(Rating Agency Reform Ac)g& A= ARG 19343 FAA Y ASERS 5715
o w2l NRSROE SECO| A8%7PhW 55 7|Aste]l 558 ofFel 2% Buows 7}
AW, SECE ofF A&PIRE AN 4+ YA =Hsith Je sECu iR 2183
7Fe] ot A1g7ke] At - el disiMe 1A & glom, NRSROZF AIEE A
T2 Qste] Wakigo] Hojd F S-S ARSI v &, AR, 24~254; WF
e A Al & AL A Aoy AR BAZE 8 AEEeg] 9
7P7F w S 2SS0 20009 o]F =0 & A8 Y dAE AHshe
Hlg=2o] gt} I Yelog AlgHrlsAle] FEEZ(incompetence), ©]3 % (conflicts of
interest, corruption), Z12]al 3 KBig Three)2] FF 5 AL Stk Claire A,
Hill, “Limits of Dodd-Frank's Rating Agency Reform’, 31 No.5 Banking & Financial
Services Policy Report 13-15 (2012),

48) & WES NRSROO| Wik Aol NRSRO A4 ¢ 97 58 Wor st ok,
NRSROE Hol 3id o] de] J3ddst A4 7dFAAe Jsf <15 H(certified) 7]¥]
2kal gojEirh. NRSRO 2133 #ste] @], S71, 4710l A3 8%t datke] 4,
A&7E A 9o, A AR fr88A, 2ATE, SE7IE, A8 49E o
35, W27IE 39 2 207 2R g BARe] BE 5 AEdtolol @tk & WHE
o) 718 A&7 A g S 2 AREINENE S dedtows g
BJ7h3|ae] bl thek oA (FAAD o] A Astalr] $1g Aol

Department of Treasury of U.S., “Administration's Regulatory Reform Agenda Moves

47

=

49

=

Forward Credit Rating Agency Reform Legislation Sent to Capital Hill", Press Release,
July 21, 2009,



A st Ahe] HET el tigh ad 485

SEC7} Aol Fast 2] AA(rulemaking) 5 ZXE g 3 1d oy
o] e oz Al Pob ™ Aegrrslel] et me- =z e gf
AL @ ol BAE Sl B e 174(8932), @ 719AmTE]
E3149(8932(0), @ WF-EA1e] Ask§932()(2)(B)3), @ 2183712 7% 7]
B ARl digh FAI(8932, §943), & 41877 Ade] A3K§§932(a)1,2,3,
§933, §939G), © wiFarde] oFsK§934), @ SEC] s 748K§932) T2
2 eopl 4 gith Y 53] Algwrtaite] AE7IA A (expert liability) ol
g RS B, FHddle A8E7IsAke] 418937t S el ofste]
THEAG Sl FEog HA o] uhie] TSI A8
71Eate] Sole QFA] USATHSEC Rule 436(g). e} =x=-Zei=w
iz FAPIEA G X3k 21837Es ke Haa] e ofHde| disiAE
S5 T oM AgFrisiatel AEvIELS BHE £ gl A
£ nlAskodth. 53] Aleriel #adt grol £, Al Qoir gt
5] e, 713} ol tiste] Aele Aok gt

Foze I 22E REEa #A1ZE7=7] T (International

50) 19300 o]F FgHEel #ek o] WS sl 2 vFe] F8HEHEE wFelA
FEeke THel 587183 AEAbel tiete] A g2 miAL Sl wse] 23,
8, HSE, Al g B, RS, 7IdATE o= Zlot o] el odgke]
uAA = 3ol glok. tiE 2871, T4 58718 UEska Aista Bsl] 24
SE AR Golr Aohdy] SlEiME GAFRE A ERE 243709 2% AlBHE, Al
A7 e APUE WuAel &g ZEAsel st Adelth Davis Polk &
Wardwell, “Summary of the Dodd-Frank Wall Street Reform”, July 21, 2010, <http://
www. davispolk. com/publications/)

51) 2, A8 ol dE, 118~121%,

52) Claire Hill, op.cit,, p.18. See, eg, Dodd-Frank Wall Street Reform and Consumer

Protection Act, Pub, L, No, 111-203, 124 Stat, 1376, 1872-84 (2010).

AB7A] wiEe] Agg7isas el dellel] ofste] WE oEkA] e A8

7V 3k 957t 71gel Eeld AeSas 383t #3E Yilviels AAA oot

gl g 34 7Id(public concern)ell tht UFe] HHO AH(FATN Azt st A

A, 29 Zlo] o[H FENIHelAME AL A8FFE A AR
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Organization of Securities Commissions: 10SCO)= Al-8-H7}e] &7t &
< A= skt 10scoe 224 F8271e teste] 2008d 59 T
Zslsde] AAl sk ARFolv g FakaL, RKE viEe] 10% ol
g2 SFER= 7)Y Wy 2 FppReEs whsteE g

FHAHEV A= AL} AQtete] 2011d 483718l thgh
TAEC No 1060/2009 Regulation on Credit Rating Agencies: “CRA TF4")
= 7Wgste] 7+ 3= 9 BURgrelA] A8l tigk Hedk &S &
ol 3HH, A8H7} £rre] WPt AF(issuer-pays) ol W olaf|AtE
A, =787 Aol QloAle] T AlaL, A8 EEAke] RIALE])
(civil liability)2] 472 wlatslg),

4. LELIe Bo| Aty =H|

715 R AL B Aol =) R vA ), 5]
oz W) Aok, G5 T1ge el AFTE] i v = o
P AT hste] mAF i FARES AV ek o
= WA= AW A8The] olziE wekeA o] WAlg)
o Fal 7199] 1T thet NP AAE FESRE A EA A

54) 20099 4€9 G20 T 3N = AR A, A sk g o

2l 7B ZAE Aoy, 2 Folx A8risAtel] tigk e 105CO 71 E7dE

& 7SR AL 20099 WA AR A&7 digk EAAIE AstES 3

o Agq, A8WF B ARA el W83 AR, BRL AldsE, AEd 58 HAl

B, 2011.1, 42~487%,

IOSCO Code of Conduct Fundamentals for Credit Rating Agencies, 2000830l A4 =313l

A2 Abe] 291 200437 229 S5907] e dsko g 2008l 247 A=At

56) ¥HQIZ, A8} AEAIY] e FA, SAHAT A0 23, 2009, 2339,

57) ARE AR e 9 T B A8 EdudE AT =
o AE 7 3d=e] el w2ug EU Ao =3 A2 ofuzta Bl thh
ezl FEldh WAAE ol WAA & (forum shopping)o] oA E==
Aolo] ZA) 71FL ntEslz|2 k. EU HPYE o]9k 2L Public Consultationol] T
g ZAl9] o7& whadeted 2011-2012 FAYetel] whdslr]= ek (hup://ec.europa.
eu/internal_market/consultations/2010/cra_en, htm)

N
N
=
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- (freedom of speech)Z 7FFalal FAAH A1Z(First Amendment) 2
A14%(Fourteenth Amendment)¢] B2 wh=tiy #A5 k0™

nl=elld AR 4857 e HeE ofE A% TE A
2 oA FheE b AR ZEsieF Ade sk ALY gz
A} WOW AR Fo) gltt. @#llR] 7] AReM WS 3lart 43
W Az Y AldzelA s18ehs ANl alPsly] flsiMe EEel &
Q(false statement)1S AL & F AL E o]E FEREA FA
(reckless disregard)3o 24 3]9]e] TS 3l SAFQ HEiF(actual malice)
7b AXEAY wpAsolof gk A=), o] Z1Ee Welsle ARl A
|E= Zlo] BEo|ANt dar So] EauidE ATekirks HolM 7ReE
7} S&PE AlAgh A9 AEEHaL shal, 7RRE ] ATAPEEe $F 7
A(public concern)ol] #gF ZojuE o] 7Es A8 & Qlrkar Ett
aegjar #2319 ATE BAEE Aeehd HIS AEERA BolskaleAl
2 FAAR] ofole] 7|ES A83ate] s&Prt A8HVE FHlekaL st

R o
AL TR Alzelr] BAgshs B39 Aol SRR Sl Aol
T

:

il

% uA Alsies SKE ARIL 10034 fik BHOE ASie Skl wWae
Ao hete] A8t e WAE e Rvl 1d A9 ARE E
2 % Aol et 128 g AAREAS Ao A el &

A zAEim 9vE Pelsherke Aol & ARl Mee Pl

58) HH, “A18F} EEY, 143~1479.

59) County of Orange v, McGraw-Hill Companies, Inc,, 1998 U.S. Dist. LEXIS 6072, 245
B.R. 151; 1999 U.S, Dist, LEXIS 1975,

60) Jefterson County School District No, R-1 v, Moodys Investor's Services, Inc., 175 F.3d
848; 1999 U.S. App. LEXIS 8460 (10th Cir, 1999).

61) In re: Worlds of Wonder Securities Litigations, 35 F.3d 1407 (9th Cir, 1994).

62) Hustler Magazine v, Falwell, 485 U.S, 46, 56, 108 S.Ct. 876, 99 L.Ed. 2d 41 (1988). ‘&
279l ofere] 71Ee EAIZF ® EdHo] 2 Alpublic figure) B 33 7|3 WA 34 &
AAHpublic concem)ell #gF AL wf HEHh APHAL FuATA] D FAL
HelE s AR A @ 9 v Aol nashe Hde ARE U 4
slcka fAsto A 1) AEAE Hael Afol B 37142 1Ee Al

pLR |
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o] ojHe] FFE W 7ol #sk Fola 9] AREE EFbelA] eislth
sto] AN Azelr] BAshs Bdo] AE o= Al gl A
T 717skeit.

Al HA dE 0B Au|CFIRESAL WOW) ARl A18371sA} ohuet
a9} fAfe AEZHAS FEshs SARARIC tiste] Aol A7]E A
ojzoltt, WOWARL 1987'd0] Wit HArso] oxfs AFalA| Xakil
2= g § spletar @A AUFAAEC] WOWAR] 73zl g,
SIARIAR], WPFABIAL et TR Headg A7IsE AR
Wi}, sdel AR &g Eoll Ze|Eolr dAMHbHYe] vz AU
Sa WAS et Al Bkl dastglovt, AoAT A
AT IARIARRIS A FE-S ARl 14 #ES A83PAA oFAAlG
< 3 5 gtk IAEIITE o] ARdeA Aol EHAW AL FAPIEA
off 714" GAAR] BAAY, ddreldd 7k A= RAgs A
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(Abstract)
Professional Liability in the Information Age

Park, Whon-Il

These days the so-called “information age experts’ have hard times in
on-line/off-line  world, It's because those experts who produce various
information, or collect, distribute such data in the Cyberspace are often to
blame since common people get to know in-depth information and are
sensitive to such errors as committed by such experts.

Then who is an information age expert? Conventionally, professionals refer
to medical doctors, dentists, accountants, appraisers, credit rating agencies
and so on, Recently such experts as power bloggers, popular twitterians,
regular Internet bulletin commentators belong to a new generation specialist
group. Even though they don't have qualified licenses, no one doubts their
influence over the Internet users because the effect of their conducts is swift
as light-speed, direct as specialists, and widespread as nationwide or
worldwide,

This paper examines the existing theories and case law on professional
liability in Korea as well as the in United States, and considers the
appropriate and desirable level of professional conducts. Its major target
centers on the credit rating agencies, which have been harshly criticized and
heavily regulated since the global financial crises triggered by the defaulted
subprime mortgage loans and structured products. And the quasi-professional
liability of the above-mentioned bloggers, twitterians and on-line reviewers is
examined as well,

As for the new generation of professionals, their specialty and reputation
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have been accumulated by means of widespread and positive responses as
denoted by page views and affirmative replies even though there is no
certified public license. Such kind of license may be replaceable by the
number of page views or on-line visitors, The example is the famous
“Minerva case” in the year-end of 2008, In the midst of global financial
crises, the influence of Minerva's critical comments were so huge and
unpredictable that the public prosecutors accused him of immeasurable
damage to public interest, i.e,, the stability of nation’s economy via the
electrical communication facilities, or the Internet. Later he was acquitted in
that his comments were a mere kind of speech to be protected by the
Constitution, and the provision of the Framework Act on Electric
Communications was declared unconstitutional by the Constitutional Court in
December 2010,

Then what is the responsibility to be borne by these new generation
experts? It might be, among others, technical measures for the prevention of
further damage, take-down of the controversial content at issue, timely
warning notices to users, etc. rather than tort liability for damages.

The US. case law illustrates how a professional can be free of
above-mentioned professional liability. Also there are some leeway. A
professional is generally responsible for his misconduct only when he turned
out to have willful intent or gross negligence, His disclaimer is regarded as
effective in most cases. The amount of damages is limited to the
professional fee or reward received by him, or otherwise compensated by
the professional liability insurance (PLI).

So a professional including a credit rating agency may claim that he is
not responsible for his misconduct, if any, by proving the followings:

First, his conduct has been subject to general (due diligence) principle and
reasonable work process,

Second, he has taken every effort to do his work in a proper manner, and
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had no actual malice against the public concern at issue,

Third, he tried to bespeak caution in detail to his clients when he gave
them any disclaimer or warning notice in relation to his conduct of work.
Fourth, he tried to persuade his clients not to wholly rely on the result of
his work but to other trustworthy sources.

After the subprime mortgage debacle, a number of countries including
Korea took regulatory measures against credit rating agencies: a new set of
code of conduct, internal control procedures, reinforced duty of due care,
disclosure of credit rating methodologies, hopeful establishment of a fairly
and neutrally positioned credit rating company, and so on, Also it should
be noted that the credit rating industry is in need of promotional and
supportive policy measures if credit rating agencies are proved to be

indispensable in the capital markets right after the global financial crises.

Key Words : professional liability, information provider, duty of
care, damages, credit rating agency (CRA), global

financial crisis, disclaimer
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