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<Abstract>

Legal Analysis of the Corporate Restructuring
Implemented by Creditor Banks

Park, Whon-1l

The 1997 banking crisis in Korea has ushered in a new strategy for safe and
sound banking and risk management. In allocating loanable funds, the banks no
more rely on the government instructions. When President Kim Dae Jung
embarked on the banking and corporate reform in the early 1998, the government
gave plenty of rooms to creditor banks to either reorganize or liquidate client
companies. It has been a new rule of game for banks to have the initiative in
corporate restructuring.

Initially the government let 30 big business groups make agreements with
their main creditor banks to improve their financial positions, and then prevented
creditor banks from granting new loans to such conglomerates if they failed to
enhance financial status. At present, creditor banks have got the authority to
classify the financial soundness of client companies in applying for the
appropriate proceedings among work—out, corporate reorganization, composition or
bankruptcy.

The creditor bank-initiated restructuring is subject to respective agreements
between the debtor company and creditor banks. If tens of banks involved in the
restructuring program, they have difficulties to have a harmonized and legally
binding conclusion. Occasionally, some marginal companies are not expected to
produce significant results owing to lack of enthusiasm and moral hazard.

Accordingly, the government established the Corporate Restructuring
Promotion Act in August 2001, which came into force one month later and will
expire in the end of 2005. This Act has adopted a bank-initiated mechanism in
the corporate restructuring. Some problems deriving out of its scope, legal effects,
etc. have to be solved during the course of implementation,

Recently corporate restructuring may be realized by means of restructuring
specified legal entities controlled by creditor banks, such as an asset management
company (AMC), special purpose company (SPC) for asset-backed securitization,
corporate restructuring company (CRC), mutual fund-type corporate restructuring

vehicle (CRV), or corporate restructuring real estate investment trusts
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(CR-REITS).

This essay delves into the legal framework for the on-going corporate
restructuring led by creditor banks, its tentative results and probable
improvements of the current regime. The most conspicuous merit would be that
this system could stop the serial insolvencies of marginal companies and massive
layoffs. Also it could lessen the influx of public funds into the banking system
and keep the bank management free of the influence of the government officials
and any possible foreign trade frictions.

On the other hand, creditor bank-initiated restructuring scheme might not be
constructive because insolvent companies more and more depend on banks out of
moral hazard and disrespect of market rules, while creditor banks put the first
priority to the collection of their own claims regardless of the interest of other
creditors. If the meeting of creditor banks 1is heavily dependent on the
government policy, any credit granting might be mistaken for a kind of
unpermissible government subsidy as witnessed in the Hynix Semiconductor case.

Therefore, the following factors are required for the successful implementation
of the creditor banks-led corporate restructuring:

- Each and every creditor bank should think first the nation’s economy, overall
financial system rather than its own interest and profit;

- Concerted efforts should be made by both the labor and the management for
the effective reorganization of the company,

- Efficient consulting and advisory services could be provided by corporate
restructuring specialists; and

- Permanent evaluation system of the corporate financial conditions should be

available in the long run.

The on-going corporate restructuring in Korea would make good lessons to
such countries as China, Viet Nam, etc, which are troubled by ever—increasing

non—performing assets.
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