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Abstract
Is Data Portability Available in Korea?

Park, Whon-II’

In Korea, users have got familiar with the mobile number portability since 2004 and
the bank account switching since 2015. They are also curious about the data portability
stated in the General Data Protection Regulation (GDPR), which enters into force on
May 25, 2018.

Article 20 of GDPR creates a new right to data portability. It allows for data
subjects to receive the personal data that they have provided to a controller, in a
structured, commonly used and machine-readable format, and to transmit those data to
another data controller if technically feasible. In this context, data controllers should be
encouraged to develop interoperable formats that enable data portability. That right
should apply where the data subject provided the personal data on the basis of his/her
consent or the processing is necessary for the performance of a contract.

The purpose of this new right is to empower the data subject and give him/her more
control over the personal data conceming hinvher. Since it allows the direct
transmission of personal data from one data controller to another, the right to data
portability is also an important tool that will support the free flow of personal data in
the EU and foster competition between controllers. It will facilitate switching between
different service providers, and will therefore foster the development of new services in
the context of the European digital single market strategy.

In consequence, the right to data portability is similar and closely related to the right
of access, rectification, cancellation and objection (ARCO). Since the draft GDPR was
disclosed in the early 2012, there have been pros and cons in relation to the new
right. If it does not prove to be burdensome technically and fiscally to controllers, and

the cost sharing could be settled in a reasonable way, the right to data portability will

* Professor of law at Kyung Hee University
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be conducive to consumers. So the Article 29 Working Party Guidelines on the data
portability have advised data controllers to start developing the means that will
contribute to answer data portability requests, and recommend industry stakeholders and
trade associations to work together on a common set of interoperable standards and
formats through codes of conduct.

In Europe, Digital Giants such as Google, Facebook, Apple and Amazon (collectively
called “GFAA”) have aroused concern that they dominate business platforms to make
their own data distribution market. Against these backdrops, it is believed that EU has
armed itself with a weapon of data portability to recapture the European data markets.

In Korea, however, does it make sense to adopt the right to data portability as stated
in the forthcoming GDPR? Which factor matters: market dominance, regulation of
information services, competition between ISPs? In view of the strategic advantage of
data portability, it is advisable to institute the right to data portability in the area of
social networking services (SNS), Cloud e-mail correspondence and the IoT-based
connected cars or home networked appliances. Further, it will be extended to the vast
market of health care and medical services.

At last, the right to data portability will make it necessary to establish a statutory
ground in the Information and Communications Network Act and/or the Credit
Information Act, and to coordinate the timing of such amendment to the existing Acts

in line with the preparedness of the relevant industries.

Key Words : right to data portability data subject, data controller, data
collection/distribution platform, cloud e-mail, Internet of Things

(IoT), social networking service (SNS)
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