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[Abstract]

How to Secure Creditors’ Claims in the Gaeseong Industrial District

Whon—il Park (Assistant Professor of Law, Kyung Hee University)

At present, the North-South economic cooperation projects seem to be at
stalemate owing to the alleged Nuclear program of North Korea. Since the North
Korean government promulgated the Gaeseong Industrial District Act in November
2002, more and more South Korean businessmen are interested in doing business
in Gaeseong, just north of the Demilitarized Zone in order to curtail production
cost. The success of these businesses depends on the availability of loanable funds
in consideration of how to secure lenders’ claims against the valuable assets in
the industrial complex. So far the establishment and enforcement of security
interests in the forbidden land have been uncertain and opaque.

Even in the dark legal reality the Gaeseong Industrial District Act has a silver
lining. The Act provides for "the Administration Office shall allow the applicants
to register and maintain the right to use the land, the ownership of buildings and
houses, and transportation equipment.” It means that the holder of registry may
borrow funds by granting those assets as security. If you plan to establish a new
company in the Gaeseong industrial park, you will be encouraged to borrow
money from the financial institutions by granting buildings, machinery and
equipment, vehicles and other moveables to creditors as security.

For that purpose, first, relevant regulations should be implemented under the
Gaeseong Industrial District Act in order to allow equipment, machinery and other
valuable moveables to be registered in addition to the right to use the land, the
ownership of buildings and houses, transportation vehicles. Second, an appropriate
measure to secure and enforce creditors’ claims by means of contractual
arrangements should be made available. As envisaged in ordinary asset-based
financing, creditors prefer stable cash flows to the collateral value of underlying
assets. In fact, it does not matter that the creditors are not allowed to enforce
their claims against the assets located in Gaeseong.

So creditors may resort to such project financing arrangements as transfer of
the title to the right to use the land, the ownership of buildings and transportation

vehicles, etc. in the name of creditors and their designees. Also, creditors should
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identify those situations as legal risks in which they have trouble in securing and
enforcing their claims, and appropriate provisions should take place with respect to
such measures as preventing and rectifying those situations for the benefit of
creditors. Regarding the assets located in the Gaeseong complex, sufficient cash
flow is first and foremost important rather than their collateral value. In this
regard, relevant mortgage or pledge permitted by the local law and regulations, the
transfer of title to the assets and concession granted by the authorities concerned,
and the establishment of offshore escrow accounts for the benefit of creditors are
advisable.

It should be noted initially that creditors take into account the feasibility of the

projects that cash flow is sufficient for debt service during the life of loans.

Key Words: Gaeseong Industrial District, security interest, right to use the land,

project financing, cash flow, secured creditor
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