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= Ao bo] AW A (Environment Protection Agency: EPA)S] AlEE A
Fre|Abel digk 71 dEd wE AR o vrdete] Y #AD L PG o] A F
o Welol 3 Fag o]AHFEIE HAW20 o] Aolxe WS GEA] HAAAR
599 3](Natural Resources Defense Council: NRDC)7F "]=¢] KL% (Clean
Air Act)ell f4zete] W7l e dEHE e vWEFAE dd Ade] obd FUdF AAAA
1% (same industrial grouping) 22 A3 EPAS XA 7} v F3ichH A 2
AR ol AT, FAl 1 9 3l= A MIZF EPAYE AS 7o dE VIS AA Kt
A 19779 71 AR skl 57 t7lS walede] MEd8TIEs e A
st s gk vk A

o] Abdel AHE EPA7E B3 7lFo] o HAoA wiEH = s3E
HA s 7|E 3 45 AARE dEgsts Alew £330t g =
A2ne] A FA AT AFHH YL FAVE © ARt tiste] WHEd 3
o] gJow At oAb(legislative intent)E kol 1A wH(Step One), HE
of iAW o= E 3 (ambiguous)? Aol Wl HFE QoA A Aol
2] 4 (reasonable)$1 #] | zpo] A o] 2] 22| wpAfglof shrhar FTH(Step Two). 19
o A= HEC oste] e FAARY] Age ztal Jormm oIV} ol &

b

[e)
%S
WA A Aol Teld AdAHel AdFoAY WEN AZHA = @

rb

25) Chevron v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984), 104 S.Ct. 2778.

%) ARE AL D SRWR ohieh A, D, oA, AF - AokE el 5 el okl A
2 Wzt do 1980dY F e eaE o] 0 - FAURE ARHDA T 0wy 2

A

JAAAE o] F FAg AW %HVﬂEO]*PQ(FRB), 3 EH(0CO)Y =27 289 g
A9 ol & FA8E 2% AVISIA ol Hde ABEE #H4ES 983t9 FRB, OCCY ¥ &3
e a2 wolEdt}l. Edward L. Symons, Jr. and James J. White, Banking Law Third Edition,
West Publishing Co., 1991, pp.422-534. ¥ Al AolxZEE (larke v Securities Industry
Association, 479 U.S. 388, 404 (1987); National Association of Life Underwriters v. Clarke, US
District Court, District of Columbia, 1990, 736 F.Supp. 1162 & #Z.

27) TAAHCRE ‘1A S Y H (stationary source)oll ™3+ s E A AT} Clean Air Act, §§111(a)(3),
172(b)(6), 302(j), as amended, 42 U.S.C.A. §§7411(a)(3), 7502(b)(6), 7602(]).

28) fddwel lejA AAFAHS FEA M EFdor drhe AWdividel Y932 (principle of
deference)> Marbury v. Madison AFA (5 U.S. (1 Cranch) 137 (1803)) o]} “H#uko] Folo] kel
A Mg = o 3 TR PAE AT HE FHI Aolgk & 4 9lth Cass R. Sunstein, 90
Colum. L. Rev. 2071, 2074 (1990).
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<Abstract>
The Scope of Discretionary Power of the Administration
in the Euijeongbu LRT Project Case
Park, Whon-11 "

Euijeongbu City (the "City”) requested several Korean companies a proposal to
build the automated light rail transit system (the "LRT Project”) on the basis of
build-transfer-operate (BTO) under the Act on the Private Participation in SOC
Facilities (the "Act”). In March 2002, two consortia made proposals to the City.
Finally, specialists from the Private Infrastructure Investment Center of Korea (the
"PICKO"”) appraised two proposals and the City decided the POSCO E&C
Consortium ("POSCO”) as a first preferred bidder, while putting the LG E&C
Consortium ("LG”) at the second one in August 2002.

However, LG happened to find out that POSCO had cheated in the attached
document. LG notified the City of the defective document submitted by POSCO,
but LG’s complaints were denied by the City officials. So LG filed an
administrative suit against the City’s decision to grant POSCO the first preferred
bidder status on ground that the City's decision was wrongful and illegal. The
Seoul Administrative Court rendered a decision in March 2003 that the City had
conducted illegally by surpassing its delegated discretionary power because its
decision was based upon the wrongful assessment by the PICKO specialists of
some fraudulent documents submitted by POSCO.

Later POSCO’s appeal was denied by the Seoul High Court on the same
grounds as the Seoul Administrative Court did (Seoul High Court Decision on
June 24, 2004. 2003Nu6483). Though the court asked the market practices to the
PICKO specialists, the judges did not believe in their explanations.

The first and foremost legal issue was the legality of the City’s decision in
that the City officials overlooked intentionally some faults contained in POSCO’s
document. LG raised questions in the courtroom that POSCO had not arrived at
any firm agreement with its foreign counterpart in manufacturing and delivering
LRT systems including train sets. As a matter of fact, there was only a kind of

minutes between the POSCO Consortium contractor and an Italian subcontractor,

*. Professor of Law at Kyung Hee University.
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but it was allegedly forged into a formal agreement between the parties by
POSCO. The court pointed out that the minutes—turned-to-agreement attached to
the POSCO proposal was not eligible for an appropriate appraisal by the PICKO
and that the City had made an illegal decision in violation of its own guidelines
that any cooperation between a Korean company and a foreign company should be
represented by an agreement.

In terms of literalism, the court decision seemed to be faultless because the
City apparently misused its discretionary power. Turning to the Act which gives
an Initiative to the private sector, however, the conclusion would be somewhat
different.

First, in the privately financed infrastructure projects, the preoccupation is how
the projected facilities could be constructed with less cost and expenditures to the
public sector. The administration i1s required to pay more attention to the
efficiency and low budget of the project than the strict legal compliance.

Second, in this rapidly changing Information Age, the administration is
well-qualified to adapt rigid statutes to unanticipated circumstances. The court has
better to defer the technical and professional decision-making of the administration
to ensure coherence and integrity in the administrative process.

In this regard, the U.S. Supreme Court would make a good example in
Chevron v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984) for this
LRT Project case. The Chevron case has indicated the two-step standard of
review of administrative law. At Step One, the court must determine whether the
statutory language is clear. If, however, the statute 1s ambiguous, Step Two
requires the court to accept any reasonable agency interpretation. Thereafter the
Chevron case is believed to alter the distribution of national powers among courts,
law makers and administrative agencies in an extraordinarily wide range of areas
including the environment, welfare benefits, labor relations, civil rights, energy,
food and drugs, banking.

In view of the Chevron case, if the Act delegates some powers to the
administration, the court has to defer the technical decision of the City which is
entitled to interpret whether the document at issue is an agreement or not only if

its decision is not arbitrary or capricious within the meaning of the Act.
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