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credit) ¥ AF-E o] Pstoj A Ez OECD 4Fste] 7= 913|(DAC) oA = olet 2
= Z2AFHE Al

F+8(Associated Financing)10)o]g} slo] EZbho] {8313 tt
of gkl 2 &L 2F1 QAU DACOIAE I I|YHE0]
M=o disto]l 2 7gdxs & of mefof & A& AE=2(Guiding
Principles)!V o2 Aslo] Hsal itk DACE +HU=FE 5  ZHI=(Least
Developed Countries: LDC)¥} #{&75 7 [ (Heavily Indebted Poor Countries: HIPC)
of thgtol=s AxATFS Addol 25 9 Au|2E 29T of A5 & 5 A
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7 Z (Partially Untied ODA)ES & w] zjsfjof & A =¥2]& ulgdsdt Zlojch

DACOIH BIUTEo] AFFGT 1454 L PEA uTEY FH Atdzs

el

s o] 222 oF =Y 2|(Guiding Principles)

0) AlFagolet 34 7NTL=R(0DA) &} T 248 59 a§ H7A7F FotoiAl= AL Dt
t}. FAFeZE 38 (mixed credit), E3-8-(mixed ﬁnancmg) ?é.i%ﬂ(]omt financing),
He-gA(parallel financing) E= o] F3A(single integrated transactions) 5 T}Fgh &
HE oA Hoh AgE8e EAS I Al A EE(concessional component) | HAo=R
W AR o vesi el nest ddslel glof A Bl Aol 3§ Al wakul
A ol It HEAOR Wk Aol H3h, ol AR AL AL 15 QA ¥
FEA ol AR ES wolEol: AL 7SR Shthe= Ho|th. DAC Guiding Principles
paras.3-4.

11) 2% 5) 2 5= Fz,

12) B4 33 JjErl 2 (Untied ODA)= AAH o2 BE JjE= 9 OECD 3|YFSREEZQ)
xto] BRF AFL AGEA BRI & 5 U AW B LTS TaTh YRS Wi
23 AHA N ERE B AFS AUsHe A= v TEH(untied)ol AOE ot
DAC Guiding Principles Guiding Principles para.5.

13) 2001d0] & 1}& DACO| 52 7urelx v 7435l @ieke 20060 o]o] 2008 7Y
Al o] FrETh olof sk H¥l=at HEglss hAe® std A2 20158744
vk mE Ugg gAFor e AL Hasti 9Jtd. DAC Recommendation on
Untying ODA to LDCs and HIPCs, July 2008. 42 <http:/www.oecd.org/dataoecd
/61/43/41707972.pdf> Z=.

14) REA R HSHolts A B Auezo] ofF o] xaAoke] AFUA Fol Tt
Aol B Mg ZJATH Xﬂﬂﬂ ] F7HE Fold = QA ke AL Eth DAC A=
2lof QloA] &4 33 VU X(Tied ODAYFE AR+ Foj=o 2R e 37 89L& +
et s 2k, Foj=i A It AR er AR =i 2de Fojd o gl
A o= 2t B FAEolE Wektk DAC Guiding Principles para.5.
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Scope, Definitions, Language, Computation of Time, Contract

Documents and Governing Priority

P-Bond, General Specifications, Warranty, Variation of Quantity,
Inspection, Drawings and Manufacturer's Instructions, Approval of
Manufacturing Drawings, Sub-Contract, Paintings and Protective
Coating, Packing and Identification, Packing List, Marking, Instruction
Manual, Patent, Price Control, Payment, Shipping Readiness

[e))]
=

Liquidated Damages, Insurance, Delivery, Shipping Advice, Freight,
Submission of Transport Documents, Defaults, Force Majeure, Jurisdiction or
Arbitration, Refunds, Expenses, Governing Law, Interpretation and
Trade Terms

2uk A A ofol
Hlgo] F7}slok
o o

Damages, Confidentiality, Notice, Severability, Non-Waiver, Entire
Agreement, Modification
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o Scope (Z-&H4)
"General Provisions for Contract shall apply to the procurement of
commodities and/or services to be purchased by the Public Procurement
Service, Government of the Republic of Korea."

- ZDT-z—lo] ;F.uHo]_ ‘:’—L \:I]/H:_ _Q_Oﬂoﬂ 7(4_9_‘81—

= A= Purpose(EX4) , —rxﬂ" PPS(

=
K1
i
L
_mL
e
é
Gl
=
¢
O
HU
J-{.l
é
O::
1
Jo
B
=

[e]
= FEFo= %L

o Definitions (<])

"The following terms and abbreviations used herein shall have the
meanings as set forth below: Government, Supplier, Contractor, Commodity,
End-User, Month"

- Al2K(Contract), &3 AHSupplier), ZZFo|-&AHEnd-User) 52| 8]
= 279 FAA Ao S HarH wSAd 59 8ol 7t

ar of gk goE d

i

geret

A7

n°1'

i
ot
L

o Language (%19])
- AlfAFE ol FolE dFeR
= Q3
o Computation of Time (7]7FA4h
- J&(calendar)& 7|&FCo & stal, W77F FHYelHW 1 o]EERE &
= Qa3
o Contract Documents and Governing Priority(#|2FA 52 579} Fg44))
- YEA, AFR A A(RFP), ARHA|CFR, ECkAE) 59 A8 &£45 AT

H=2

= Ajglol] e} Thepet AR Qi A Bag

N

0 P-Bond (FAlo|HEZA])
- FaAh ABALR Stola A H]Y] 10%E FAOIYRFAE AEA T
= ﬂé&f&
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o General Specifications (E&2] +34)
- B Aore] BHel 2F U RES] FZ(spec) S 714
= B

o Warranty (23
- BB U WA oA ol BES WEAe] a7 met wEkng
FAY o uks
= Q3

o Variation of Quantity (¥X 4=3)
"No variation in the quantity of any item called for by the contractor will
be accepted unless such variation results from conditions of loading,
shipping or packing, or allowance in manufacturing processes, and then

only to the extent as specified in the contract."

- 3E =E2 5ET Aol gl o %Y WEel e

flo

EAE SYE PARIE Agstel B AARH Sk, BAvY BE
S|
=

o Drawings and Manufacturer's Instructions (A|Zte=H W A|ZLzLe] ZA|AFEH
- 27 Aol AREHE o2 sk A I Y9 7ES
= ARQte] wet Had)

o Approval of Manufacturing Drawings (A]Z}E Hol 521)

- Al Aol EHe) $Ag BAT sl A WEAl 27
= Agko] uret Bag

-z
-
il
__>.i‘
Ty
ot

o Sub-Contract (3}=4)
"No sub-contract shall be made by the contractor with any party other than

those who are described in the contract, as supplier or manufacturer for
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furnishing commodity contracted, without the written approval of PPS."
S urRAke] MuEel} gl o AckArel AR ool ShEEe %
= Q3

o Paintings and Protective Coating (=4 @ XS udh

- BREO] QAo ute} £ ke HEuuror x]Ft
= Q93+

o Packing and Identification (Z# = 2]4)
- 2L FEEoR skl AgHE, HFol8AY olgS =Y
= Abgtel] utet Bag
o Packing List (ZAHAA])
oIR8 WA ZAske Rt
}Loﬂ ueh 223

o Marking (ZEA])

|

- ZF UEEe 48T 8¥oE FAY
ARkl whet d et

o Instruction Manual (x| 2 AM-ETEA])
- E?ﬂ% 9 O FEo AR, AMEE 9t AAE AAske] Aledt

= = =
93

o Patent (535])
- ABAHE wEAE AAAH e A
= Q3

mlo
B
)
g2
H
Ju
o
)
ot

o Price Control (7}2%A))

"The contractor shall guarantee that the stated price does not exceed the
regular price and that such price is not higher than that charged by other
buyers similarly situated. Violation of this clause will entitle PPS to
rescind the contract and/or to claim a refund for the excessive price paid."
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o Shipping Readiness (B-&&2] 413))
- FHAE AY 27 B g2 S7 wad)d Fug

JEE

= ARgle] weh Wa g

o Liquidated Damages (&34 o, A=)
- B RO o MRt A A" AL AA 7|0 w2 AFjujalale zFet
= AASE Eet ofy et URbAQl &sfjul4f(Damages) el gt +8 %= LAt

00

o Insurance (X&)

o Delivery (22|29| <lx)
- BHEO] Q= Aok F3 YHOR A
= Q3

2
filo
ofi
o
us)
jatit}

o Shipping Advice (X125 A])
- Lew ARE AT AN BANE SEAA A EE Yaw SR
= A

o Freight (%)
- e TR AEY

= Alto] wet Ba g

o Submission of Transport Documents (25452 A|&)
- IaAhE 240 AAARE 57 FEFHoR WA oA FR9

= 43k
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o Defaults (Z|F-E-]3Y)
- ABAY 274 719y BAES AwshA) R5h B Aok iAo
a4 g9lem, P-BondE &FI7F
= Hagt

o Force Majeure (E7138])
- AFAY BANAE Hold AR BHES mha) R 49 AAALE
7|€} &afuj4, P-Bonde] B3HE slA| ofyd
= Aloke] o< A3 TeksH s BrigEHe g Ee) A8

g B8 UL

o Jurisdiction or Arbitration (AHH{ == FA))

- GARY B AHom siEst A9t S Tt b AP
= WAl FeR BOR 3 AN AEste] FHFEE @

o Refunds (ZH&)

"Whenever the bidder receives from his/her supplier a discount, adjustment
credit and /or refunds, he/her will notify promptly PPS's Administrator of
the amount of money received and the date of receipt and will make
refunds thereof to PPS."

- AIRE FFARTE Yol Ele RS W HO WFAo|A] Lejm W

Fee du
= Alglo) uet Bag

o Expenses (7H])

- AFA FSOIA AUIE ABT A 1 FALS AGTAS 20 5 ¢
[e)

Aot whet B g

o Governing Law (£7%)
e
= dagt
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o Interpretation and Trade Terms (F-FAI|Z79] 34))

- WFALL AFAL Zholl AlFA ] BAo] thE A wFAY e wEL
oA x4 INCOTERMSS] 7|0 2J3HN

= Bag
2 A B0 T8 AL 919 2go) Fste] the 25
= QuAckxzo] EFAQ Bast ek wu.

o Training and Education (2-SZ&)
= 273} Zo] wsAAS AlFshs Aolle Ad7Fsol T3 nsEHS

HEEA] ZGRA[AOF oF

o Damages (£3f|uli4h
= 271 Akl Ao WEATL e A 9 EHEHAS GRS ko]
Aleke] oldie] ThdE 71T e S oyl AEZ &sful4d(Punitive

Damages+ A||gH

o Confidentiality (H]%-5-%] 2]y
= 223 Zol Heb|&T ALE ATTHE Aol ot eld Juiuz

FE
bl MW s, WA B Qi T AN GEY &
YES 3

o Notice (ZXA])

= 2 Aok o] "agt d=txel FAYHE GAE] e

o Severability (429 £37154)
= Al YR} F& AP R Fa-FAav) Hrets YA 232 fagt

o Non-Waiver (&£37])

= WAL Aepel Aol BASH etk WelE Eo)sHe AL ofd

17) oA 2 A Bslo)= A9 o] glo] 1cCe] INCOTERMS 2000 -85}l 343t o)
7] o7 ”‘I’. oh:].
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o Entire Agreement (-3l Aok

£EAZ v G B 23

flo
N
N
rE
o
Ej}‘j
i3
lo
fru
QL
fr
o
ox
e
i)
fo
ot

o Modification (#|2F2] ¥i7)
= Aloko] W7of w3t A o] Hasgt

o Supply of Parts (F-&2] AARA FF
= ZRAL B4 AR RES A FR FolE A 77 AR
ELMER

of

et Ams] 24 AuUzs
AlEFmA ok Aldstaal ghobd ofz] 499
2 Q3 AokA %3} 2 g3t Y
e BEpl Bt ozt A4
smm AAsHe o] TIpA o]
Aokro] Fri AkA0] WARtel YA, /12 FAT HE(Preamble,
Recitals) 1} dwkA|9F= 7 (General Conditions), &% 71(Special Conditions) 1]
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How to Standardize the International Procurement
Contract for the Purpose of Facilitating Untied

Official Development Assistance

Park, Whon-II"

Recently the Korean government is increasingly required to provide more
official development assistance (ODA) to less developed countries in proportion
to its economic growth. Korea's proposed admission to the Development
Assistance Committee (DAC) under the Organization for Economic Cooperation
and Development has propelled the implementation of untied aid based on the
international competitive bidding (ICB) recommended by DAC.

In general, ODA is actually implemented by the government agency, i.e., the
Korea International Cooperation Agency (KOICA) in Korea, which makes and
enters into an international agreement with a supplier to procure the goods,
services or construction for a host country. In this regard, standardized
agreements are believed to facilitate the ODA process.

This article examines the following issues:

- While the ODA agreements are executed by the government agency, is it
obliged to comply with the Act relating to an Agreement with the State as
one Party, and KOICA's internal regulations?

- Is the General Conditions of Contract (GCC) apt to be standardized and
useful in performing ODA agreements?

- What should we do when GCC amounts to general terms and conditions, and

do the DAC guiding principles function as the controller of general terms?

* Associate Professor of Law at Kyung Hee University.
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It is advisable to screen and elect the necessary provisions out of a number
of contracts in the past when untied aid is implemented by means of
international competitive bidding.

In principle, the agreement can be structured by the contract form with
preamble, general conditions of contract, special conditions of contract and
necessary schedules, exhibits and/or appendices, as simple and concise as
possible insofar as the contract is legally under control. As a matter of fact, the
general conditions of contract is guided by DAC principles by ensuring the
performance of the contract, and transparency of the outcome. In this
connection, it is necessary to refer to the best ODA practices of advanced
countries and international financial institutions like the World Bank as well as

the Public Procurement Service and KOICA in Korea.
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DAC Guiding Principles

DAC Guiding Principles for Associated Financing and

Tied and Partially Untied Official Development Assistance
(Adopted by the DAC on 24 April 1987)

1.

Preamble

Recognizing the need to avoid the risk of distortion of aid and trade, DAC
Members undertake to ensure that Associated Financing and Tied and
Partially Untied Official Development Assistance will promote priority
developmental objectives and be consistent with fair trade competition
and to this end adopt the Guiding Principles set out below. Most of these
principles constitute good practice for Official Development Assistance
generally but they are particularly important where there may be a risk

of aid and trade distortion.

. Definitions

. Official Development Assistance (ODA) is defined as those resources to

developing countries (and multilateral institutions) provided by official

agencies, including state and local governments, or by their executive

agencies, each transaction of which meets the following tests:

i) It is administered with the promotion of the economic development and
welfare of developing countries as its main objective, and

i1) It is concessional in character and contains a grant element of at least
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25 percent. To calculate the grant element of an ODA transaction, a
10 1percent discount rate is used.
3. Associated Financing with developing countries associates in law or in

fact two or more of the following:

i) Official Development Assistance;

ii ) Other Official Flows with a grant element of at least 25 percent;

i) Officially supported export credits, other official flows or other funds with
a grant element of less than 25 percent.

4. Associated Financing transactions may take various forms—such as

nn nn

"mixed credit," "mixed financing," "joint financing," "parallel financing," or
single integrated transactions. Their main characteristic is that the
concessional component is linked in law or in fact to the non-concessional
component, that either the non-concessional or the concessional component
or the whole financing package is in effect tied or partially untied and that
the availability of concessional funds is conditional upon accepting the
linked non-concessional component. In determining association or linkage
"in fact,"due consideration should be given to the existence of informal
understandings between the recipient and the donor authority and the
intention by the donor through the use of ODA to facilitate the acceptability
of a financing package.

5. Untied Official Development Assistance is defined as loans or grants
which are freely and fully available to finance procurement from
substantially all developing countries and from OECD countries. Funds
provided to finance the recipient's local costs are also defined as untied.
Partially Untied Official Development Assistance is defined as loans or
grants which are in effect tied to procurement of goods and services from
the donor country and from a restricted number of countries which must
include substantially all developing countries. For the purposes of these
Guiding Principles, Tied Official Development Assistance is defined as

loans or grants which are either in effect tied to procurement of goods
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and services from the donor country or which are subject to procurement
modalities implying limited geographic procurement eligibility other than
those described above under Partially Untied.

6. A transaction is defined to be in effect tied or partially untied if:

e It is the subject of a formal or informal understanding to that effect
between the recipient and the donor country, or

e It involves practices which the Development Assistance Committee and
the Participants in the Arrangement on Guidelines for Officially
Supported Export Credits may determine to result in such tying or
partial untying. In cases of substantial doubt as to whether a certain
financing practice falls within the scope of the above definition, the
donor country shall furnish evidence in support of any claim that such
a practice is untied or partially untied.

7. For a transaction to qualify as untied or partially untied, respectively, the
donor has to inform the recipient, at the time of the aid offer, clearly and
explicitly of the countries which are eligible for procurement. In
accordance with the Memorandum of Understanding on Untying of
Bilateral Development Loans in Favor of Procurement in Developing
Countries, Members wish-ing to extend Partially Untied Official
Development Assistance will notify the Chairman of the DAC, and through
him other DAC Members, of those developing countries which are eligible

for procurement.
Ill. Guiding Principles”
8. Members confirm that Associated Financing and Tied and Partially Untied

Official Development Assistance should be the subject of greatest

possible transparency.

1) As regards Associated Financing, paragraphs 9 to 17 apply to transactions containing an
element of Official Development Assistance.
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10.

11.

12.

Members will continue the mutual ex post examination of individual
Associated Financing and Tied and Partially Untied Official Development
Assistance transactions.

Members will refrain from extending commitments of Associated

Financing and Tied and Partially Untied ODA transactions which do not

comply?) with the rules of the Arrangement on Guidelines for Officially

Supported Export Credits set out in the Annex.3)

Members undertake to confine Associated Financing and Tied and

Partially Untied Official Development Assistance to priority projects and

programs which are carefully appraised against developmental standards.

In implementation of these principles, Members undertake:

i) To establish and make available, during 1987 and subsequently as
required, to other DAC Members and the OECD Secretariat the
criteria for the selection and design of projects and programs
financed by (a) Associated Financing, (b) Tied or Partially Untied
ODA with a grant element of less than 50 percent, and (c) where
different from (b) above, Tied or Partially Untied ODA with a grant
element of 50 percent or more, including the exceptional conditions
under which ODA is being used for "matching';

ii) To conduct thorough ex post evaluations of representative selections of
projects and programs financed by Associated Financing and Tied and
Partially Untied ODA, including the effects of tying on development
effectiveness, and to make the results of the evaluations available for

the regular DAC Associated Financing Reviews;

2) Associated Financing transactions whose Official Development Assistance component

consists solely of technical cooperation are exempted from this rule, provided that the
technical cooperation component remains below 3 percent of the total value of the
Associated financing transaction or below $1 million, whatever is lower.

3) The Arrangement rules concerning the minimum permissible concessionality level and

its calculation affect neither the ODA definition nor the reporting of ODA disbursements
and commitments: the threshold for ODA eligibility remains a grant element of
25percent, calculated with a discount rate of 10 percent, and the grant element of ODA
commitments continues to be calculated using a 10 percent discount rate.
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13.

14.

iii) In response to a request by Members of the Working Party on
Financial Aspects of Development Assistance, to prepare thorough
reports on individual projects and programs financed by Associated
Financing or Tied or Partially Untied ODA to determine possible aid
or trade distortion. These reports shall be prepared in accordance
with criteria established by the Working Party which shall include
project selection and appraisal procedures. Such reports shall be
prepared promptly after the request has been received and be made
available for the regular DAC Associated Financing Reviews;

iv) A summary of the reports shall be submitted to the next DAC High
Level Meeting following the DAC Associated Financing Review at
which they were considered.

The following considerations are important in examining the developmental

priority of all projects and programs financed with ODA. Members

undertake to pay particular attention, when examining the developmental
priority of a project or program to be financed with Associated Financing

or Tied and Partially Untied Official Development Assistance with a

grant element of less than 50 percent, to these considerations:

1)It is part of investment and public expenditure programs already
approved by the central financial and planning authorities of the
recipient country;

i) It has been the subject of review and general endorsement in such
international aid coordination arrangements as may exist;

iii) It is being co-financed with an international development finance institution;

iv) Particular care will be applied in the examination of projects where
evidence exists that they had been considered and rejected by an
international development finance institution or another DAC Member
on grounds of low developmental priority.

In conformity with the DAC Recommendation on Terms and Conditions

of Aid, which stipulates that Members should relate the terms of aid on

a case-by-case basis to the circumstances of each developing country
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or group of countries, Members undertake to tailor also the terms of
Associated Financing to the economic situation, stage of development

and debt servicing capacity of the recipient country.

15.In line with this general principle, to the extent that Associated

16.

17.

18.

Financing or Tied or Partially Untied ODA is provided to Least
Developed Countries(as defined by the United Nations), Members will
ensure that the transaction takes place on favorable terms. Members
undertake to restrain the use of Tied and Partially Untied ODA and of
ODA for Associated Financing incase of stronger developing countries,
both as a proportion of the total ODA program and, subject to paragraph
10, for individual transactions, apart from technical cooperation.

Members reconfirm the importance of the "Good Procurement Practices
for Official Development Assistance" approved by the DAC and the
undertakings contained therein.

In order to ensure full transparency in the proposed use of Associated
Financing and Tied and Partially Untied Official Development Assistance,
especially prior to contract decisions, Members will use the system of
con-tact points in their administrations actively and respond fully and
promptly to requests for information by other Members on aid offers for

particular projects.

. Statistical Reporting Requirements

Members reaffirm their commitment to comply fully and promptly with
the standard requirements of the Creditor Reporting System which
includes Associated Financing and Tied and Partially Untied Official
Development Assistance. In particular, Members will notify within two
months of the signature date of the grant or loan agreement (specifying
amounts, financial terms, tying status and purpose): a) individual ODA

grants and loans, specifying those used for Associated Financing; b)
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19.

VI.

20.

individual OOF ("Other Official Flows") grants and loans, specifying
those used in Associated Financing; and c) individual officially supported
export credits used in Associated Financing. Under the Creditor
Reporting System, reporting of technical cooperation grants is voluntary
unless they are used in Associated Financing. Low value grants (less

than $10,000) may be grouped for individual recipients.

. Review and Appraisal

Members agree to review periodically, through the DAC Working Party
on Financial Aspects of Development Assistance, their policies and
practices concerning Associated Financing and Tied and Partially Untied
ODA against the Guiding Principles set out above. Members will provide
information on policies and procedures as required for the review and
will inform the DAC of any significant new policies adopted in this area.
The Guiding Principles themselves will be the subject of review in the

light of experience.

Cooperation with the OECD Group on Export Credits
and Credit Guarantees and with the Participants
in the Export Credit Arrangement

The DAC Working Party on Financial Aspects of Development
Assistance will follow closely relevant work of the Group on Export
Credits and Credit Guarantees of the Trade Committee and the
Participants in the Arrangement on Guidelines for Officially Supported

Export Credits and cooperate with these Groups as required.



