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The Issue of Privacy of a Living Person
in the Literature

Park, Whon-I1"

These days we can see a considerable number of novels and movies based
on real life stories. This phenomenon gives rise to a series of questions as
follows:

— How to deal with the discrepancies between the historical facts and the

producer's story line or description of characters in the novel or movie;

— How much to ensure the freedom of expression in the novel or movie

against the appropriation or commercial use of the names and
likenesses of real people; and

— How to provide remedies to the affected people on account of alleged

defamation or commercial use.

In Japan, it is noteworthy that the court ruled some novelists should
compensate the affected persons for the infringement upon their privacy,
regardless of celebrity. Since the mid—1960, the Japanese court has
consistently acknowledged the right to privacy as a constitutional right.

On the other hand, in Korea, there are a couple of cases which dealt with
the privacy or defamation of the characters whose real life stories were
incorrectly described in the novels or movies. Take an example of Dr.
Benjamin Lee, world famous nuclear physicist who died out of a mysterious

car accident in 1977, two novels based upon his life story were largely read
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in Korea. His survivors demanded the Korean court to enjoin the publishers
from publishing those novels because the untrue description of Dr. Lee has
defamed him and his survivors. In 1995, Seoul District Court ruled such
demand ungrounded, because i) ordinary Korean readers regarded the late
Dr. Lee as a respectful scientist and his reputation was unharmed, ii) the
writers had no intention to defame Dr. Lee, and iii) he and his survivors
should bear their private lives being somewhat exposed to the public
because he was a "public figure" [June 23, 1995 94 KaHap 9230].

Remedies invoked in Japan and Korea include the injunction to stop
publishing or showing the novel and movie, criminal actions in defamation,
civil damages in tort out of threatening the right of personality. The United
States courts have developed the concept of the right of publicity, which
protects the names, images, voices, other likenesses of the celebrity like an
intellectual property right.

It would be unfair to allow unauthorized people gain economic benefits
by means of commercial use of names and likenesses or deceptive
appropriation of the identities of celebrities. Therefore, the affected people
should be provided with the right to be compensated in a proper manner
and to control the use of their names and images for commercial purposes,
including movie—making.

While the right of personality is protected on the ethical ground, the
derivative right of publicity is usually invoked like an intellectual property
right of celebrity because their fame could be treated as property. The
concept of the '"right of publicity" was first introduced into the Korean
courts when a Korean manufacturer's trademark of "James Dean" was
disputed by the American movie star's survivors.

Movie stars, talents, pop singers, professional sportsmen, statesmen, etc.
need to prevent commercial use of their names and likenesses that are

likely to confuse the public, to dilute or merchandise their reputation rather
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than monetary incentives. Then what types of remedies could be provided to
non—celebrity? They may resort to causes of action such as privacy
infringement, or libel or defamation.

In conclusion, for the sufficient compensation as well as effective control
of one's reputation, it would be better to treat the right of publicity like
trademark rather than copyright. Thus it could lead to a win—win resolution
in this diversified borderless world which is connected by the Internet or
satellite broadcasting service. The more the citizens around the world can
enjoy the Korean media content on celebrities, the longer the current

Korean Waves will last.
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